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BEFORE THE 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

- 1  . *  

< :. Petition of the Utility Solid Waste 1 
Activities Group Under &e Resource 1 
Conservation and Recovery Act to 1 
Add Mercury-Containing -Equipment 1 

1 to 40 C.F.R. Pact 273 

To the Administrator: 

Pursuant to section 7004(a) of the Resource Conservation and Recovery Act 

("RCW'), 42 U.S.C. 5 6974(a), and 40 C.F.R. §§ 260.20, 260.23 and 273.80, the Utility 

Solid Waste Activities Group (('USWAG''), the Edison Electric Institute (''EEI''), the 

American Public Power Association (IIAPPAI') and the National Rural Electric 

Cooperative Association ("NRECA") (collectively "USWAG") petition the Administrator of 

the United States Environmental Protection Agency ("EPA') to add "mercury-containing 

equipment" to the universal waste management program. 40 C.F.R. Part 273. 

USWAG proposes that "mercury-containing equipment" includes "any device or 

instrument, with the exception of batteries and thermostats, that contains metallic 

mercury as i! component necessary for its operation. Examples of such equipment 

include: thermometers, manometers, barcmeters, regulators, meters, gauges, 

switches, and relays." 

Section I of this petition sets forth USWAG's statement of interest. Section I I  

provides an overview of USWAG's request to add mercury-containing equipment to the 



Part 273 program. Finally, Section 111 reviews the factors set forth ih 40 C.F.R. § 273.81 

for inclusion in the Part 273 program as applied individually to or mercury-containing 

equipment. 

1. STATEMENT OF lNTEREST 
. .. ~. . . -.- - 

USWAG is an informal consortium of EEI, APPA, NRECA and approximately 80 

electric utility operating companies. EEI is the principal national association of investor 

owned electric power and light companies. APPA is the national association of publiciy 
%- 

owned electric utilities. NRECA is the national association of rural electric cooperatives. 

Together, USWAG members represent more than 85 percent of the total electric 

generating capacity of the United States, and service more than 95 percent of the 

nation’s consumers of electricity. 

Beginning with its formation in 1978, USWAG has participated in virtually every 

major rulemaking under RCRA to assist EPA in developing a cost-effective and 

:easonable regulatory program that is protective of human health and the environment. 

USWAG members have a particular interest in the universal waste management 

program since many of the types of hazardous waste generated by the electric utility 

industry are produced in small volumes at a large number of geographically dispersed 

individual generation points that are spread out across large utility distribution networks. 

These generation points include generating stations, service centers, substations and 

transformer vaults. Some large electric utilities have potentially bundreds or thousands 

of individual generation points thi-oug hout their distribution network. In addition, utilities 

service meters, regulators and other mercury-containing equipment at liumerous 

customer locations sometimes totalirig w 1,000 customer sites per utility. Thus, 

instead of resembling the RCRA paradigm of a few sites generating large quantities of 

a limited number of wastestreams, many electric utilities generate wastestreams that 

- 2 -  



more closdy resemble the widelydistributed, low volume production of wastes*~pfi=al 

of smaller businesses or households. Therefore, the current subtitle C system, -which is 

based on the model of large-scale industrial process wastes, creates great 

inefficiencies and over-regulation in the management of many electric utility wastes. 

- As a result, USWAG has strongly supported the Agency's development ~f the 

universal waste management program and the establishment of a streamlined a 

regulatory system for "universal wastes" that are produced in relatively small volumes 

by a large number of generators at widely dispersed generation points. & USWAG 

Comments on Proposed Universal Waste Rule, May 12, 1993 (Docket No. 

F-93-SCSP-FFFFF). USWAG was disappointed, however, that the final universal 

waste rule was limited to only three waste types (&, hazardous waste batteries, 

recalled and canceled pesticides; and mercury-containing thermostats) and did not 

include a number of other qualified waste types identified by EPA in the proposed rule 

or suggested by the regulated community during the comment period. 

; 

.7 

Mercury-containing equipment is an especially appropriate candidate for 

inclusion in the universal waste program. €PA has already recognized the suitability of 

including mercury-containing thermostats in the final universal waste rule and indeed 

specifically stated in promulgating the final rule tnat the Agency "would welcome a 

petition to add some form of broad cateaory of mercury-containina equipment to the 

universal waste rule." 60 Fed. Reg. 25492, 25508 (May 11, 1995) (emphasis added). 

This petition is in response to that invitation and is consistent with other EPA 

pronouncements suggesting that mercury-containing equipment would be a good 

candidate for indusion in the universal waste system. 

81 10 (Feb. 11, 1993); see also €PA letter dated July 29, 1994, from David Bussard, 

Characterization and Assessment Division to New York Gas Group, suggesting that 

58 Fed. Reg. 8102, 8109- 
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mercury-cdntaining natural gas regulators would be good candidates for inclusion in [&e 

universal waste program (Attachment A). 
_.. 

Many of the same considerations that influenced EPA's decision to include -L 

mercury-containing thermostats in the universal waste program are equally applicable 
- -  

in the case of mercury-containing equipment. For example, in addition to thermostats;' 

mercury-containing equipment includes a variety of other types of instruments that have 

been and are currently us& throughout the electric utility industry, as well as by 

numerous other industries, municipalities and individual households. For the utility 

industry, mercury-containing equipmeQt includes manometers, barometers, 

hagenmeters, relay switches, mercury wetted switches, mercury regulators, meters, 

*e I 

temperature gauges, pressure relief gauges, water treatment pressure gauges, 

sprinkler system contacts, power plant water treatment gauges, and variable force 

counterweight wheels used in coal conveyer systems. See Attachment B as a 

representative estimate of the types and amounts of mercury-containing equipment 

present at a large combination gas and electric utility company (Attachment B provides 

an estimate of the mercury-containing equipment located throughout the representative 

electric utility, including power generating plants, field stations, service centers, and 

general office facilities). The types and amounts of mercury-containing equipment 

identified in Attachment B are typical of many electric utilities. The total estimated 

number of pieces of mercury-containing equipment (including small pieces of 

equipment such as regulators, relays and switches) disposed of annually by the electric 

utility depicted in Attachment B would range from approximately 500 - 1.000. 

Due to the varied composition of this wastestream, and the sporadic frequency 

with which it is generated, the handling and disposal of mercury-containing equipment 

present a number of problems for generators that would be greatly alleviated by 

inclusion in the universal waste program. The current regutatory regime presents a 

-. 4 - 



+ 
number of practical and regulatory dilemmas for the management of this waste type, 

including the prospect that electric utilities, municipalities and other entities will have to 

treat 

Such a result would be especially burdensome for the electric utility industry. Not only 

is there significant variation in the types of instrumentation, but the instruments are 

location that produces this waste type as an individual RCFW generator. 
.I 

located at a number of different utility sites and facilities, including, for example, power 

plants, substations, servicscenters, gas piantskompressor stations, and office 

buildings. 
f 

2 

Therefore, USWAG is petitioning EPA to add mercury-containing equipment to 

the Part 273 universal waste program because their inclusion in Part 273 wilt 

(1) improve the current management practices for these waste types and the 

implementation and overall rationality of the hazardous waste program, and 

(2)  increase the likelihood that unregulated portions of this wastestream will be 

redirected to the Part 273 system, thereby removing these wastes from the municipal 

waste stream. 

Petition, mercury-containing equipment satisfies the factors set forth in 40 C.F.R. 

!j 273.81 for inclusion in the Part 273 program. Upon review of these factors, it will be 

abundantly clear that, based on the weight of the evidence presented herein, inclusion 

60 Fed. Reg. at 25494. Moreover, as discussed in Section 111 of the 

of mercury-containing equipment in the Part 273 program is warranted because it will 

. “improve management practices for the waste[s] . . . and will improve the 

implementation of the hazardous waste program.” ld. at § 273.80(c). 

! I .  PROPOSED ACTION 

USWAG petitions the Administrator to amend 40 C.F.R. Part 273 by adding 

mercury-containing equipment to the universal waste program. This wastestream 
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. .  . i 

-w 1 - 
exhibits all'of the characteristics which EPA has identified as the attributes shared by 

the waste types currently included in the universal waste system. . I  

e 

0 

Waste mercury-containing equipment are offen 
RCRA hazardous wastes. 

.. : 

- .  ?*. 

. =  

L. 

Mercury-containing equipment are generated in 

of individual generation points representing a 
small amounts on a sporadic basis at thousands - x 

variety oaifferent entities. - t: 

Stewardship and management of mercury- 
coniaining equipment will be improved under the 
universal waste program. 

Accumulation and transportation of mercury- 
containing equipment under the Part 273 program 
will be protective of human health and the 
environment. 

Regulation of mercury-containing equipment 
under Part 273 will promote better compliance 
with the RCRA subtitle C program. 

Mercury-containing equipment currently is 
generated by a diverse array of parties in many 
different locations which poses implementation 
difficulties for both the regulatory community and 
the regulatory agencies charged with 
implementing the hazardous waste program. 

Mercuy-containing equipment are present in 
significant vdumes in non-hazardous waste 
management systems. 

60 Fed. Reg. at 25493. 

The addition of this wastestream to the Part 273 program will promote the 

express objectives of the universal waste program: improvement of management 

practices for the wastes and improvement of the implementation of the hazardous 
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waste program. I$, at 2551 I. By providing relief from the imposition of unnecessary 

and overly burdensome subtitle‘C requirements, generators will be able to accumulate 

sufficient quantities of this waste to facilitate their proper management and better 

disposal. Each of these points is discussed below. 

111. INCLUSION OF MERCURY-CONTAINING EQUIPMENT IN THE PART 273 
PROGRAM WILL IMPROVE EXISTING WASTE MANAGEMENT PRACTICES 
AND THE OVERAl& ... IMPLEMENTATION OF THE HAZARDOUS - WASTE 
PROGRAMS 

Inclusion of mgrcury-containing equipment in the Part 273 program will create a 

more rational, cost-effective and environmentally sound management program for this 

wastestream under the RCRA system. The same rationale that led EPA to establish 

the Part 273 universal waste program and to include hazardous waste batteries, 

hazardous waste recalled pesticides and especially hazardous waste mercury- 

containing thermostats in that program applies with equal force here: the current 

SCRA Subtitle C regime creates an unwieldy, highly problematic and complicated 

regulatory morass for the generation, transportation and consolidation of mercury- 

containing equipment. This is attributable to the fact that the subtitle C regulatory 

system -- with the exception of the new Part 273 regulations -- is premised on the 

paradigm of large industrial establishments and is not designed to accommodate the 

attributes of “universal wastes” that are generated by a diverse community of 

generators at a multitude of locations and which are more readily suitable to a 

“simplified set of requirements set forth in the [universal waste] rule.” at 25502. 

By streamlining the requirements applicable to the generation, transportation 

and consolidation of mercury-containing equipment, EPA will be achieving one of the 

fundamental goals of the universal waste program - encouraging the collection of the 

wastestream and providing incentives for the collection of mercury-containing 
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equipmentdisposed of as municipal solid waste. There is no reason for delaying 

implementation of such a system when it can be readily implemented in a manner that 

is fully protective of human health and the environment. 

EPA recognized in promulgating the Part 273 regulations that the most cost- 

effective and logical management strategy for hazardous wastes that are generated at 

widely dispersed locations is to consolidate the materials at a central location prior to 

off-site recycling or disposal. 58 Fed. Reg. at 8104. As the Agency is aware, the 

current regulatory regime makes this common sense approach highly impractical for 

''universal wastes" because it generally requires each individual generation point to 

(1) become a RCRA generator, which involves rendering a waste determination, 

obtaining an individual 1.0. number and complying with a wide array of manifest and 

land disposal restriction (I'LDR'') requirements, and (2) transport its wastes directly to a 

permitted treatment, storage and disposal ("TSO") facility. 

- 

Because mercury-containing equipment often is generated in small volumes at 

a large number of separate locations, the designation of each separate location as a 

distinct generation facility from which the waste must be sent to a permitted TSD 

facility is highly impractical and counterproductive. Numerous logistical and 

administrative problems are associated with having to obtain individual generator 

identification numbers for potentially thousands of separate generation points. The 

requirements include: complying with associated manifest and generator 

recordkeeping requirements; complying with preparedness and prevention 

requirements; conducting sampling and analysis for hazardous waste determinations 

at potentially thousands of individual sites (ir; addition to maintaining records of such 

determinations); preparing and retaining annual facility waste generation reports; and 

complying with generator exception reporting obligations. 
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Significant resources also are required to comply with RCRA's LOR 

requirements. Generator land d/sposal documentation and certification forms also 

would have io be prepared for waste that is destined for land disposal. The burdens 

associated with performing these requirements at thousands of individual generation 

points are simply overwhelming and make full compliancewith all Subtitle C 

requirements a daunting and cost prohibitive task. Compliance problems are 

particularly acute for wastw-esulting from a utility's operations on customer-owned 

property. It is extremely difficult to apply appropriate hazardous waste management 

standards to such operations. The inclusion of mercury-containing equipment within 

the universal waste system would eliminate many of these impractical and 

unnecessary requirements and greatly improve the implementation of the RCRA 

program for this particular wastestream. 

- I --, 

For example, if mercury-containing equipment were included in the universal 

waste system, the thousands of individuals sites that generate these materials on a 

sporadic basis would not have to be designated as individual generation points and 

would not have to obtain individual EPA I.D. numbers or comply with a labyrinth of 

unnecessary RCRA subtitle C requirements. Rather, these sites would be subject to 

applicable Part 273 reqtrirements as either "Small Quantity" or "Large Quantity 

Handlers" of universal waste. See 40 C.F.R. 9 273.6; 60 Fed. Reg. at 2550. This 

approach wiil make tracking of the wastestream less complicated and allow waste 

handlers to transport qualified wastes to centralized locations for consolidation prior to 

off-site recycling or disposal, as opposed to sending numerous individual shipments 

directly to permitted TSD facilities. in addition, because many generation sites are 

conditionally exempt, the inclusion of mercury-containing equipment in the universal 

waste program will promote reclamation rather than disposal as an exempt waste. 
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Similarly, facilities accustomed to consolidating such equipment prior to off-site 

shipment to a "Destination Facilhy" also would be subject to appropriate "Small 

Quantity" or "Large Quantity Handler" requirements. Most importantly, such 

consolidation facilities would not be required to obtain full R C M  permits, which as 

noted above, has historically precluded entities from engaging in these common sense 

consolidation practices. $& 60 Fed. Reg. at 25501 -25502. Consolidation activities 

will promote the developrrmt of more cost-effective waste management options for 

mercury-containing equipment. 
1 - 

In short, the inclusion of mercury-containing equipment in the Part 273 program 

will (1) improve existing management practices for the wastes by streamlining and 

simplifying the accumulation and transportation requirements for these widely dispersed 

wastetypes, and (2) improve the overall implementation of the hazardous waste 

program; and (3) promote recycling of mercury waste. These issues are discussed in 

more detail below with regard to the evaluation criteria under 40 C.F.R. 3 273.81. 

IV. EVALUATION OF MERCURY-CONTAINING EQUIPMENT UNDER THE 
REGULATORY ASSESSMENT FACTORS 

This section of the Petition evaluates mercury-containing equipment under the 

factors set forth in 40 C.F.R. § 273.81, which are to be used by EPA in determining 

whether a waste or category of waste warrants inclusion in the Part 273 program. 

40 C.F.R. § 273.80(b), (c). In making this assessment, EPA has made clear that it will 

not disqualify a waste from inclusion in the Part 273 program merely because every 

factor in section 273.81 is not addressed in a petition. 60 Fed. Reg. at 2551 1. Rather, 

EPA is operating under a "weight of the evidence standard." In rendering a decision 

whether to add a new waste to the Part 273 program, EPA will use the factors listed in 

section 273.81 and will "grant or deny a petition . . . based on the weight of evidence 

showing that regulation under 40 C.F.R. Part 273 is appropriate for the waste or 
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category of waste, will improve management practices for the waste or category of 

waste, and will improve implementation of the hazardous waste program." 40 C.F.R. 

§ 273.80(c). Thus, as EPA explained in the final universal waste rule, "a waste that 

several of the factors [under section 273.811 demonstrate very strongly would 

accomplish the Agency's goals may be more likely to be added to the universal waste 

system than a waste that all of the factors weakly support." 60 Fed. Reg. at 2551 1. 

Pursuant to this standard, USWAG evaluates mercury-containing equipment 
__ 

under the most relev?nt factors set forth in section 273.81. In addition, USWAG 

proposes a definition for mercury-containing equipment and recommends associated 
- 

Part 273 management standards that will ensure that mercury-containing equipment is 

managed in a manner that is protective of human health and the environment. 

A. Proposed De finition 

"Mercury-containing equipment'' means "any device or instrument, with the 

exception of batteries and thermostats, that contains metallic mercury as a component 

necessary for its operation. Examples of such equipment include: thermometers, 

manometers, barometers, regulators, meters, gauges, switches, and relays." 

B. Applicability of Universal Waste Factors under 40 C.F.R. 5 273.81 

i. 5 273.81(a) -- "The waste or waste category, as generated by 
a wide variety of generators, is a listed hazardous waste or, if 
not listed, a proportion of the waste or waste category exhibits 
a hazardous waste characteristic." 

Discarded mercury-containing equipment is widely generated by an array of 

manufacturing industries, utilities, municipalities and domestic households that make 

use of pressure measuring instrumentation, meters or equipment such as 

thermometers, barometers and manometers. In addition, mercury also has been used 
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as an electtic conductor and is often contained in regulators, switches and relays. 

Although mercury-containing equipment is being replaced in many applications with 

electrically-driven equipment, such equipment remains widely used and continues to be 

generated as a wastestream on a sporadic basis. 

The amount of mercury contained in this equipment varies substantially. For 

example, a few pieces of equipment such as some large manometers may contain over 

200 pounds of mercury. Emever, the vast majority of mercury-containing equipment, 

including switches, relays a_nd regulators, generally contains only a few grams of 

mercury. a Attachment B. 

Discarded mercury-containing equipment that fails the TCLP toxicity level for 

mercury of 0.2 mg/l is classified as a DO09 characteristic hazardous waste. 40 C.F.R. 

§ 261.24. EPA itself has long recognized that used commercial items containing 

mercury may exhibit a hazardous characteristic. See 58 Fed. Reg. at 8109. See also 

Attachment A ("Based on our understanding of this material, we believe that when 

removed from service, natural gas regulators containing mercury best meet the 

definition of a spent material. . . . Therefore, the regulators are solid wastes and 

hazardous waste when sent for reclamation."). However, for certain types of mercury- 

containing equipment, the question of whether a device is hazardous is the subject of 

some confusion. For example, switches and relays generally contain very small 

amounts of mercury and whether the entire device will fail the TCLP test will vary on a 

case-by-case basis. 

.. 
i i .  6 273.81(b) -- "The waste or category of waste is not 

exclusive to a specific industry or group of industries, is 
commonly generated by a wide variety of types of 
establishments including, for example, households, retail and 
commercial businesses, office complexes, conditionally 
exempt small quantity generators, small businesses, 
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government organizations, as well as large industrial 
facilities." . 

As discussed above, mercury-containing equipment is not unique to any one 

industry or application, but instead has numerous commercial, industrial, municipal and 

domestic uses. As a result, any of the numerous and diverse sources that use 

mercury-containing equipment are potential generators of this wastestream, which 

means that this material isgenerated across a wide spectrum of industrial, commercial 

and municipal interests. 
- 

iii. Q 273.81(c) -- "The waste or category of waste is generated by 
a large number of generators (m, more than 1,000 nationally) 
and is frequently generated in relatively small quantities by 
each g'enerator." 

Due to the number of different applications for mercury-containing equipment, 

there are hundreds of thousands of potential generators and points of generation for 

this wastestream. The amount of waste instrumentation generated by a given source 

will obviously vary according to the source and the type of equipment at issue. In 

addition, mercury-containing wastes are typically generated on a sporadic basis in 

relatively small quantities since equipment failures tend to be infrequent and 

unpredictable. USWAG estimates that a single individual mid-sized electric utility 

generates on an annual basis approximately 2000 - 4000 pieces of mercury-containing 

equipment, including regulators, switches, temperature probes, manometers, 

barometers and other types equipment identified above. a Attachment B. 

iv. 3 273.81(d) -- "Systems to be used for collecting the waste or 
category of waste (including packaging, marking, and labeling 
practices) would ensure close stewardship of the waste." 

As discussed below in "Suggested Management Standards for Mercury- 

Containing Equipment," USWAG proposes that EPA develop Part 273 management 
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standards for Mercury-Containing Equipment that are comparable to those already in 

place for mercury-containing thermostats. These measures will ensure the close 

stewardship of the wastestreams and will minimize any potential threat to human health 

or the environment. 

v. 0 273.81(e) -- "The risk posed by the waste or category of 
waste during accumulation and transport is relatively low 
comwred to other hazardous wastes, and specific 
management standards proposed or referenced by the 
oetitioner (e,a., waste management requirements appropriate 
€0 be added to Part 273 andlor applicable Department of 
Transportation requirements) would be protective of human 
health and the environment during accumulation and 
transport." 

Although this wastestream may exhibit the toxicity characteristics for mercury, 

the risk posed by it is low in comparison to other hazardous wastes. EPA already has 

included mercury-containing thermostats within the universal waste system. In fact, 

there is little substantive difference between additional types of mercury-containing 

instruments and mercury-containing thermostats in terms of their suitability for 

regulation as universal waste, and the manner in which they can be safely handled, 

stored and recycled. 

in addition, mercury-containing equipment is generated in relatively small 

amounts and the elemental mercury contained in such equipment is fully enclosed 

within the instrument. As a result, the danger of spillage or leakage during removal and 

transportation is minimal, and the corresponding risk of harm to human health and the 

environment also is low. In addition, application of the existing Part 273 management 

standards for mercury-containing thermostats to mercury-containing equipment 

generally will 

instance, the 

ensure that the equipment is handled and transported safely. For 

waste specific management standards proposed by USWAG will ensure 
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that (1) the equipment is accumulated only in qualified containers; (2) all containers are 

properly labeled and marked; (3) all spills are responded to immediately; and 

(4) storage does not exceed specified time limits. The universal waste requirements for 

employee training, tracking of shipments, notification and management also would be 

applicable, thereby ensuring proper management. 

vi. 5 273.81(f) -- "Regulation of the waste or category of waste 
undeF40 C.F.R. Part 273 will increase the likelihood that the 
waste will be diverted from non-hazardous waste management 
Systerh (t?.q., the municipal waste stream, non-hazardous 
industrial or commercial waste stream, municipal sewer or 
stormwater systems) to recycling, treatment, or disposal in 
compliance with Subtitle C of RCRA." 

_- 

Because of the burdens associated with the RCRA subtitle C program, waste 

handlers may attempt to differentiate between the hazardous and non-hazardous 

portions of this wastestream. However, differentiation is complicated by the difficulties 

involved with sampling. For mercury-containing equipment, it is difficult to determine 

how a device should be sampled and it is difficult to obtain agreement from regulatory 

agencies on whether sampling and analysis have been conducted properly. 

If designated as a universal waste, many waste handlers will forego efforts to 

differentiate between hazardous and non-hazardous portions of this waste. As a result, 

potentially large portions of this wastestream that have been managed in non- 

hazardous waste system would be managed in accordance with the Part 273 program. 

This would result in the management of mercury-containing equipment in a more 

environmentally protective manner. In addition, by providing a reliable and cost 

effective means by which mercury-containing equipment can be accumulated and 

disposed, EPA will encourage parties to make use of the universal waste system. 

Currently, t h e  recycling of mercury-containing in equipment is an expensive proposition 
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that is made more difficult by the need to accumulate sufficient quantities of material in 

order to make recycling cost effective. 

As discussed previously, like thermostats, many other types of instrumentation 

contain elemental mercury that could be recycled if collected in sufficient quantities. It 

makes little sense to establish a streamlined system to collect mercury-containing 

thermostats, while leaving similar types of mercury-containing equipment outside of the 

system. In fact, by including additional types of equipment in this category, recycling 

would be further encquragqd since more material would be available to promote the 

development of the recycling industry for the removal of elemental mercury and the 

recycling of scrap metal from mercury-containing equipment. As a result, potentially 

large volumes of instruments would be diverted from potential disposal in the 

nonhazardous wastestream. 

J Y 

In this regard, regulation of mercury-containing equipment under the Part 273 

program will help to draw wastes out of the municipal solid wastestream and into the 

universal waste system. As EPA itself recognized in the final universal waste rule, "as 

an infrastructure develops for protectively handling these wastes [under the Part 273 

program], CESQG waste is most likely to be incorporated into the universal waste 

system . - . .I1 60 Fed. Reg. at 25510. 

This is especially true here. Currently, waste handlers interested in 

consolidating large volumes of CESQG waste must obtain a RCRA permit if their 

collection efforts involve the accumulation of more than 1,000 kilograms of CESQG 

waste for more than 180 days. a 40 C.F.R. $j 261.5(9)(2). The prospect of 

obtaining a RCRA permit for the central collection of large quantities of CESQG waste 

prior to subtitle C management makes this option extremely impractical under the 

current RCRA regulations. The inclusion of mercury-containing equipment in Part 273 

would eliminate this impediment and would provide CESQGs with the option of 
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accumulating sufficient volumes of qualifying wastes to facilitate proper disposal. 

Thus, mercury-containing equipment qualifying as CESQG wastes that have been 

traditionally managed outside of the subtitle C system will be drawn out of the 

municipal wastestream and managed more appropriately in treatment or disposal 

facilities under the Part 273 program. 

'1 

... 

vii. Q 273.81(g) - "Regulation of the waste or category of waste 
under'40 C.F.R. Part 273 will improve the implementation of 
and compliance with the hazardous waste regulatory 
pyog ram ." 

As discussed above in section 11, the inclusion of mercury-containing equipment 

in the Part 273 program will greatly simplify the accumulation and transportation of this 

waste category, thus improving existing waste management practices by facilitating 

collection activities and ensuring more cost-effective and across-the-board compliance 

with applicable RCRA requirements. More fundamentally, the inclusion of mercury- 

containing equipment in Part 273 also will improve compliance with the hazardous 

waste regulatory program. 

Currently, strict compliance with all applicable Subtitle C requirements for these 

wastes is extremely difficult and often impractical, because, as explained above, the 

existing regulatory structure is based on the RCRA paradigm of a single generator 

location, rather than the widely dispersed, multiple generator scenario characteristic of 

the generation of mercury-containing equipment. Thus, many of the existing RCRA 

requirements (u, obtaining generator identification numbers and conducting waste 

categorizations at  each generation point) are not suited to real world situations involving 

mercury-containing equipment. This makes strict compliance with these requirements 

impractical, if not impossible. By applying rules developed under Part 2J3 to mercury- 

containing equipment, management requirements would be more attuned to the 
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realities oFthe generation of this wastestream, thereby making compliance more 

sensible and achievable. 

i-.. viii. § 273.81(h) - "Such other factors as may be appropriate in 
determining whether the waste or category of waste warrants 
inciusion in the Part 273 program." 

Based on the above discussion, it is clear that the most logical and practical 

method for managing mercury-containing equipment is under the Part 273 universal 

waste system. The currently regulatory regime poses an array of practical and 

regulatory dilemmasJ Und& the current system, electric utilities, municipalities and 

other entities that generate mercury-containing equipment are required to treat each 

point at which this waste is generated as an individual €PA generator, a situation which 

presents tremendous logistical problems and is entirely unnecessary. 

The Part 273 program provides the necessary degree of flexibility required to 

accumulate and transport mercury-containing equipment under a practical and 

environmentally sound program, while ensuring that such practices are conducted in a 

manner that is fully protective of human health and the environment. 

C. Suggested Management Standards for Mercury-Containing 
Equipment 

USWAG proposes management standards for mercury-containing equipment 

that will ensure that the waste is managed in a manner that will assist in preventing the 

release of the waste or any component of the waste into the environment. Under this 

proposal, mercury-containing equipment would be regulated in the same manner as 

universal waste thermostats. % 40 C.F.R. §§ 273.13(c) and 273.33(c). 

In the case of mercury-containing equipment, the equipment could be handled in 

accordance with the management standards approved by EPA for universal waste 

thermostats. The mercury-containing portion of the equipment would be removed in 
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compliance with the requirements of 40 C.F.R. § 273.13(~)(2) or 273.33(~)(2). 

Equipment that shows evidence of leakage or damage that could result in leakage 

would be place in a container that is closed, structurally sound and lacks any evidence 

of leakage, spillage or damage. ld, fjg 273.13(c)(l) and 273.33(~)(1). 

In addition, USWAG suggests that mercury-containing equipment be subject to 

all of the other applicable provisions of the universal waste program. All containers, 

tanks or vehicles containing mercury-containing instruments would be required to be 

labeled or marked. i$, §§ 273.14 and 273.34. Such waste couid not be accumulated 

for longer than one year from the date of generation, unless the sole purpose of the 

accumulation is to facilitate proper recovery, treatment or disposal. Id. 5s 273.1 5 and 

s c- 

273.35. Handlers of mercury-containing equipment would be required to comply with 

the provisions regarding employee training (id. 5s 273.16 and 273.36), response to 

releases (j& §fj 273.17 and 273.37), off-site shipment (id. §§ 273.18 and 273.38), 

tracking of shipments (& §§ 273.19 and 273.39) and exports (a fj§ 273.20 and 

273.40). Finally, the existing requirements for universal waste transporters (Part 273, 

subpart D), destination facilities (Part 273, subpart E), and importers (Part 273, 

subpart F) would be applicable. Compliance with these standards will ensure that the 

wastestream is handled in an environmentally protective manner. 

V. CONCLUSION 

As demonstrated by this petition, the addition of mercury-containing equipment is 

fully consistent with the objectives of the universal waste program. Therefore, USWAG 

respectfully requests that €PA include mercury-containing equipment in the federal 

universal waste program under 40 C.F.R. Part 273. 
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UNITED STATES ENVIRONMENTAL PROTECTlON AGENCY 

WASHINGTON, D.C. 20460 

* JUL 2 9  1994 9 4 4 2 . 1 9 9 4 ( 0 6 )  - 

Ms. Karen Sahler 
Environmental Committee 
New York Gas Group 
500 Fifth Avenue 
Suite 428 
New York, New York 10110-0469 

OFf=lCE OF 

RESPONSE 
WASTE AN0 EMERGENCY 

Dear Ms. Sahler: 

.In your letter to Michael Shapiro of May ‘17. 1994 you requested EPA assistance in 
determining the regulatory status of natural gas regulators that contain mercury under the Resource 
Conservation and Recovery Act (RCRA):+You write that you believe that these regulators meet the 
definition of a scrap metal.‘ You a h  correctly point out that scrap metal is exempt from regulation 
when reclaimed. 40 CFR §261.6(a)(3)(iii). You have asked EPA whether natural gas regulators mea 
the definition of a scrap metal so rhat NYGAS members would not have to manage these materials as 
solid wastes and hazardous wastes when sent for reclamation. 

EPA cannot concur with this interpretation. Since your letter states that the natural gas 
regulators conrain mercury, these regulators cannot be scrap metal. When EPA revised the definition 
of solid waste in 1985, it created a new category of secondary material in the fiaat rule, scrap metal. 
50 FR 614, 624 (January 4, 1985). In setting up this new category, EPA stated “Materials not 
covered by this term indude. I .Liquid metal wastes (i. e., liquid mercury) [emphasis added]. . . . ” 50 FR 
‘at 624. The argument that the regulator taken as whole unit is mostly metal and does not contain a 
“significant liquid component“ is inapplicable here. In general. any quantity of liquid mercury other 
than trace amounts anached to or contained in a spent material prtkludes that material from being a 
scrap metal. 

In addition, EPA agrees with the New York State position that used equipment of this type 
cannot be considered to be a commercial chemical product. Based on our understanding of this 

. material, we believe that when removed from service. ~ t ~ r a l  gas regulators containing mercury best 
meet the definition of a spent material. 40 CFR §261.l(c)( 1). Therefore, the regulators are solid 
wastes and hazardous wastes when sent for reclamation. 40 CFR 9261.2(~)(3). These natural gas 
regulators would be subject to applicable RCRA Subtitle C regulations, 40 CFR Parts 262-265. 268 
and 270. - 

. 1  “Scrap metal” is bits and pieces of metal pans (cg.. ban. turnings. rods. shars, win)  or 
metal pi- that may be combined together with bolts or soldering (e.g.. radiators. scrap 
automobiles. raiiroad box cars) which when worn or superfluous can be mycled. 40 CFR 
§26 1.1 (c)(6). 

F 



2 

Although these mercury-bearing natural gas regulators m o t  be regulated as scrap metal, the 
narural gas regulator may meet the definihon of a scrap metal and be exempt from regulation once the 
mercury component is m o v e d  from the regulator (provided it does not contain other liquids and 
otherwise best meets the ddinition of scrap metal). Also. you may wish to consider petitioning the 
Agency to include these regulators as part of ?he proposcd Part 273 Special Colieaion System 
regulations when these regulations become final. If included in the Pan 273 regulations, these - 
regulaton could be shipped under reduced Subtitle C regulatory requirements (e.g.. a manifest would 
not required). EPA requested comment on the potentia! usefulness of Part 2?3 regulations to 
mercury-containing thermostats in the proposed rule. 58 FR 8102, 81 10 (February 11, 1993). 

Please be aware that under Section 3006 of RCRA (42 U.S.C. Section 6926) individual States 
can be authorized to administer and enforce their own hazardous waste programs in lieu of the 
Federal program. When States are not authorized to administer their own program. the appropriate 
EPA Regional office administers the program and is the appropriate contact for any casespecific 
determinations. Please also note that under Section 3009 of RCRA (42 U.S.C. Section 6929) States 
rerain authority to promulgate regulatory rcquircrnents that are more stringent than Federal regulatory 
requirements. 

‘P I hope that this letter sufficiently responds to your questions and concerns. If you have any -- 
funher questions or comments. please contact Paul Borst of my staff at (202) 260-6713. 

Sincerely, 

David Bussard. Dirrctor 
Characterization and 

Assessment Division 
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